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In the Clerk's Office of the Supreme Court of Appeals at 
. the Supreme Court of Appeals Building in the City of Rich-
mond on Tuesday the 11th day of February, 1958. 
EDWARD LEE COOK, Plaintiff in Error, 
against 
RUBY SHOULDER, Defendant in Error. 
From the Circuit Court of Augusta County 
Upon the petition of Edward Lee Cook a writ of error and 
supersedeas is awarded him by one of the Justices ~f the 
Supreme Court of Appeals on February 11, 1958, to a judg-
ment rendered by the Circuit Court of Augusta County on 
1;,he 14th day of September, 1957, in a certain motion for 
judgment then therein depending wherein Ruby Shoulder 
was plaintiff and the petitioner was defendant; upon the pe-
titioner, or some one for him, entering into bond with 
sufficient security before the clerk of the said Circuit Court 
in the penalty of thirty-five hundred dollars, with condition 
as the law directs. 
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* * * * * 
MOTION FOR JUDGMENT. 
Ruby Shoulders moves the Circuit Court of Augusta 
County, Virginia, for judgment against Edward Lee Cook, 
Swoope, Virginia, in the sum of Twenty-five Thousand Dol-
lars ($25,000.00), justly due and owing her for the wrongs, 
injuries, and damages hereinafter set out, to-wit: 
1. That on the 15th day of October, 1954, about 5 :00 P. M., 
the undersigned was crossing the Parkersburg Pike, which 
is designated as U. S. Route 254, going from the north to the 
south side thereof, in order to enter an automobile which was 
waiting to take her to her home, said crossing being made at 
an intersection; 
2. That then and there Edward Lee Cook was the operator 
of an automobile travelling east on Route 254, a short dis-
tance west of the Corporate Limits of the City of Staunton, 
Virginia; and it then and there became, and was the duty of 
the said Edward Lee Cook to keep his automobile under 
proper control; to operate his automobile at a la·wful and 
reasonable rate of speed under road and weather conditions 
then and there existing; to keep a proper lookout for other 
persons on the highway; to operate his automobile with the 
headlights burning, same being required by law and necessary 
because of the fact that it was getting dark, due to heavy 
rain and cloudy skies; and to so operate his automobile so as 
not to injure or imperil other persons on or near the said 
highway; 
3. Notwithstanding the duties placed upon him, said Ed-
ward Lee Cook was negligent and careless in the following 
respects: 
page 2 ~ a. In that he failed to keep his said automobile 
under proper control; 
b. In that he failed to keep a proper lookout; 
c. In that he failed to operate his automobile so as not to 
imperil or injure other persons on the highways; 
d. In that he failed to operate his said automobile at a 
reasonable and lawful rate of speed, under the weather and 
road conditions then and there existing; 
e. In that he failed to have headlights burning on his 
said automobile when same were required bv law because of 
the weather conditions; " 
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4. That as a direct and proximate result of the negligence 
and carelessness of the said Edward E. Gook, as aforesaid, 
his automobile struck plaintiff when she had reached a point 
within several feet of the south edge of U. S. Route 254, 
and she was knocked violently to the ground and rolled into 
a ditch and along a bank on the south of the said highway; 
5. That as a direct and proximate result of being struck 
by the automobile of defendant, plaintiff sustained multiple 
fractures of her pelvis, including fracture of the transverse 
process of the fifth . lumbar vertebra, fracture of the wing 
and lower edge of the sacrum, and of the superior· and in-
ferior ramus of the pubis. · The injuries also required 
medical attention and prolonged hospitalization and there-
after, confinement to her home. And as a further result of 
being struck by the automobile of defendant, plaintiff has 
undergone severe mental and physical pain and suffering; 
has incurred large medical and hospital expenses, has lost 
wages of approximately One Thousand Dollars ($1,000.00), 
and has been permanently injured. 
RUBY SHOULDERS 
By Counsel. 
Filed in the Clerk's Office the 11th day of April, 1956. 
Teste: 
C. l\L "WAYBRIGHT, D. C. 
* * * * * 
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* * * * 
GROUNDS OF DEFENSE. 
Comes the defendant, by counsel, and for his grounds of 
defense to the motion for judgment filed against him in this 
action, he says as follows: 
1. He denies each and every material allegation of the 
plaintiff's motion for judgment. 
2. He ~enies that he was ~uilty of any act or acts of negli-
gence which caused or contributed to cause the accident com-
plained of. 
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3. He denies that the plaintiff was injured in the manner 
and to the extent alleged in her motion for judgment. 
4. He further states that the plaintiff was guilty of negli-
gence which proximately caused or contributed to cause the 
accident complained of and which bars her from a recovery 
in this case, in that she carelessly and negligently abandoned 
a place of safety at the side of the highway and proceeded 
into the path of defendant's car; in that she carelessly and 
negligently failed to yield the right-of-way to defendant; 
and in that she carelessly and negligently failed to maintain 
a proper lookout for traffic on the highway and, in parti-
cular, the automobile of the defendant. 
page 11 ~ 
Respectfully s1;1bmitted, 
• • 
EDWARD LEE COOK 
By Counsel. 
• • • 
INSTRUCTION lA. 
The Court instructs the jury that the plaintiff, Ruby 
Shoulder, was negligent in attempting to cross the highway 
at the time and place of the accident, but if they believe that 
she was in a situation of peril from which she was physically 
able to remove herself, but was unconscicous of her peril, 
and that the defendant, Edward Lee Cook, saw Mrs. Shoulder 
and realized, or ought to have realized her peril in time to 
avoid the accident by using reasona.ble care, but failed to do 
so, then their verdict should be for plaintiff. 
7/19/57. 
WM. S. M . 
• • • 
page 30 ~ 
• • • • • 
This day again came the plaintiff and defendant, bv their 
respective attorneys, and the Court having maturely con-
sidered the motion heretofore submitted by the defendant to 
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set aside the jury's verdict, is now of the opinion that the 
motion should be overruled ; 
Wherefore, it is considered by the Court that the motion to 
set aside the jury's verdict be, and the same is hereby over-
ruled, and that the plaintiff, Ruby Shoulder, have judgment 
against and recover of the defendant, Edward Lee Cook, the 
sum of $2,500.00, in accordance with the jury's verdict, 
together with interest thereon from the 19th day of July, 1957, 
the date said verdict was rendered, as well as her costs in 
this behalf expended. To which action of the Court, the 
defendant, by counsel, excepted, and on motion of the de-
fendant, execution of the said judgment is suspended for 
ninety (90) days from this date, provided the said defend-
ant should, within 15 days from the date of the entry of this 
order by the Court, enter into a suspending bond, in the 
penalty of $500.00 with good security to be approved by the 
Clerk of this Court, conditioned according to law. 
Enter: 
WM. S. MOFFETT, JR., Judge. 
Entered Sept. 14, 1957 Common Law Order Book No. 34 
Page 246. 
• • • • • 
page 34 ~ 
• • • • • 
ASSIGNMENTS OF ERROR. 
The defendant, Edward Lee Cook, in his petition for a writ 
of error from judgment of the Circuit Court of Augusta 
County, Virginia, entered in the above-styled action on 
September 14, 1957, will assign error as follows: 
FIRST : The trial court erred in overruling defendant's 
motion to strike plaintiff's evidence, made at the completion 
of the introduction of the plaintiff's evidence. 
SECOND: The trial court erred in overruling defendant's 
motion to strike plaintiff's evidence made at the completion 
of the introduction of all evidence in the case. 
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THIRD:·· The trial court erred in granting plaintiff's In-
struction No. lA. 
FOURTH: The trial court erred in overruling defend-
ant's motion to set aside the verdict as contrary to the law 
and the evidence and without evidence to support it. 
EDWARD LEE COOK 
By Counsel. 
Filed in the Clerk's Office of the Circuit Court of Augusta 
County, November 6, 1957. 
Teste: 
C. M. WAYBRIGHT, Dep. Clk. 
* * * 
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* * * * * 
ASSIGNMENTS OF CROSS-ERROR. 
For her assignments of cross-error, plaintiff, Ruby 
Shoulder, says the trial court erred in the following re-
spects: 
A. In ruling that plaintiff was guilty of negligence as a 
matter of law; 
B. In limiting the issue of negligence submitted to the 
jury to the doctrine of last clear chance ; · 
C. In refusing plaintiff's instruction Numbers One (1), 
Two (2), Three (3), Four (4), Five (5), Six. (6), and Seven 
(7); 
D. In granting defendant's instructions Numbers 3A(c), 
4A, 4A(d), and 5A(e). 
RUBY SHOULDER 
By Counsel. 
Filed in the Clerk's Office of the Circuit Court of Augusta 
County, November 15, 1957. 
Teste: 
C. M. WAYBRIGHT, Dep. Clk. 
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Jacob Bitrton Shoulder. 
* * * * * 
page 2 r 
* * * * * 
JACOB BURTON SHOULDER, 
the first witness, being first duly sworn, testified as follows: 
* * * * * 
page 9 r 
* * * * * 
CROSS EXAMINATION. 
By Mr. Timberlake: 
* * 
page 10 r 
* * • * * 
Q. You told the jury, in direct testimony, that the reason 
you did not go over to the side of the road on which Mrs. 
Shoulder would- get off the b:us was that you felt it "'as 
dangerous for a car to go across the road 1 
A. In a storm you woul'd feel it was dangerous, too. 
* * * * * 
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* * * * 
Q. You felt it was safer to cross on foot than by car? 
A. Not necessarily. 
Q. "\Vere you, after you had backed your car, within 12 to 15 
feet of the hard surface of Route 254 7 
A. Approximately 12 to 15 feet. 
Q. When the bus pulled up did you look through the rear 
vision mirror 7 
A. I turned around in the seat and looked. 
·s Supreme Court of Appeals of Virginia 
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Q. You turned completely around? 
A. Yes, sir. 
Q. You saw the bus pull away? 
A. I saw her after the bus pulled away. 
Q. You didn't see her and the bus stopped and two cars 
and you saw the· bus pull out but you saw your wife before 
the cars pulled away? 
A. I could see her on the opposite side of the road. 
Q. You saw her well enough to recognize her? 
A. Sure. 
Q. Was she bare-headed and umbrella not up? 
page 12 ~ A. She opened the umbrella partially before 
. getting off the bus. 
Q. Was she able to hold the umbrella over her head par-
tially open and receive any protection from it Y 
A. Yes, sir; held it so it would protect her hair. 
Q. Was it windy Y 
A. It was very windy. 
Q. What direction was the wind coming from Y 
A. From the south like. 
Q. Is that a fact and was it strong? 
A. Very strong. 
Q. How did she hold the umbrella Y 
A. To keep the rain off her hair. 
Q. How high was the lowest portion of the umbrella Y 
A. Not near her eyes. ,. 
Q. How near to the top of her head Y 
A. (Indicated a short distance above head.) 
Q. The wind was blowing strongly from the south Y Didn't 
that make her hold it to one side Y 
A. Not necessarily, 
Q. Was she holding it straight up Y 
A. As well as I recollect. 
Q. Although the wind was blowing from the south and 
there was a heavy rain, according to your indication she held 
it about 10 inches above her head. Is that correct? 
A. That's right. 
Q. Do you tell the jury that it afforded her any 
page 13 ~ protertion Y 
A. Rome; not too much. 
Q. To what extent was it open Y 
A. I would sav about half way. 
Q. About 10 inches over her head? 
A. I didn't te1l exactly straight up. 
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Q. You testified straight up, didn't you Y 
A. That's right. 
Q. Isn't it a fact that the wind was coming from the wesU 
A. Could it push the storm if it was coming that way? 
Q. I was asking you. 
A. No, sir. 
Q. You never did see this Cook car until after the impact? 
A. That's right. 
Q. When your wife started across the road, was she run-
ning? 
A. Walking fast-not running. 
Q. Didn't you make the statement to the investigating 
officer that she started running across the road Y 
A. I don't think so. 
Q. She wasn't running? 
A. She was walking fast without breaking into a run. 
Q. It is probably 500 yards or more from the point where 
this accident happened to the crest of the hill Y 
A. Between 450 to 500 feet. 
Q. You measured that Y 
A. Yes, sir. 
Q. The road is straight for that distance Y 
A. Yes, sir. 
page 14 ~ Q. Isn't it necessarily the case, from your testi-
mony, that your ·wife walked as fast as she could 
from the north side of the highway in a southerly direction 
in the path of the car Y 
A. She paused and looked to the west and continued on 
across. 
Q. Into the path of the car? 
A. She was practically off the highway when she was 
hit. 
Q. You didn't see where she was when the impact occurred Y 
A. No, sir; I had taken my eye off. 
Q. The next thing you knew you heard the impact Y 
A. Yes, sir. 
• • • • • 
page 15 ~ 
• • • • • 
Q~ I will ask you if this photograph does not show the 
highway in the general vicinity of where this accident oc-
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curred, looking east toward Staunton and I point out the 
sign, '' E. M. Gough' '¥ 
A. That's right. · 
Q. Was your car in the roadway just in front of E. M. 
Gough's sign? 
A. That's right. 
Q. Was the back end of the car from 12 to 15 feet from the 
hard surf ace of the road Y 
A. Approximately. 
Q. Did the front end extend to,vard this tree Y 
A. Yes, sir. Q. How much bank is there by that roadway on the west 
side? 
A. Three and a half feet. 
Q. Does this bank get steeper south of this place Y 
A. No, it doesn't; there is an incline in the road. 
Q. Does this photograph show nature of this road-its 
straightness and slope Y 
page 16 ~ A. I would say so. 
Mr. Timberlake: We would like to offer this as De-
fendant's Exhibit A. 
(Judge so marked it.) 
Q. I hand you another photograph and ask if it doesn't 
appear to be a picture of the road, Rt. 254, showing the 
area where the accident occurred and taken from a point at 
or near the top of the hill to the west of where the accident 
occurred at a greater distance from the scene than shov\rn in 
Defendant's Exhibit A 1 
A. That's right. 
Q. You can still see the Gough sign about midway in the 
picture down the road. 
A. That's right. 
Q. Will you state if the third mail box visible in the photo-
graph from the front and on the south side of the road 
doesn't mark the approximate entrance to the roadway where 
the ear was parked 1 
A. I would say the first box, 25 feet from the entrance. 
Q. I mean in the third group on the photograph on the 
right-hand side as you look at the photograph? 
A. Yes, sir. 
Q. (I would like to offer this as Defendant's Exhibit B.) 
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The Court: Received as evidence and marked 
page 17 r Exhibit B. 
The Court: Received as evidence and marked 
Exhibit B. 
Mr. Timberlake: 
Q. You never did see the Cook car until it had come to a 
stop after the accident? 
A. Not until I saw where it was sitting after the acci-
dent. 
Q. You can't say whether the Cook car had any lights on or 
not at the time the accident occurred? 
A. Well, if it did they were put out when he hit my 
wife. 
Q. From what you say, you didn't see the Cook car? 
A. That's right. 
Q. You hadn't seen it prior to that and can't tell what 
lights were on? 
A. No, sir. 
• • • 
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• • • • • 
Q. Do I understand that you saw her after the cars cleared 
standing at the north edge? 
A. At the north edge. 
Q. She stopped on the north edge? 
A. Took time to look both ways before starting to cross. 
Q. How long did she take T 
A. You can judge from how long it takes a person to look 
to right and then to the left. 
Q. Did she stop long to turn in each direction? 
A. Long enough to look each way. 
Q. Did she stop at the edge of the road and ·turn in one 
way and then in the other way? 
A. She looked both ways. 
Q. Just a few seconds? 
A. Long enough to make sure nothing was m the way. 
Q. You judge that is what she was doing? 
A. I would say yes. 
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Q. Turned in one way and then m the other 
page 19 ~ way Y 
A. She naturally would. 
Q. As soon as she did that, she crossed? 
A. Yes, sir. Q. Came out to the edge and turned in each direction and 
immediately started across the road Y 
A. That's right. 
Q. Then she started across the road, not running, but walk-
ing at a fast pace V 
A. At a fast pace. 
Q. Had her umbrella open and about 10 inches above her 
head? 
A. About 8 to 10 inches above her head. 
Q. More or less straight up Y 
A. It could have leaned a little. 
Q. You saw her proceed at this fast "\¥alk to the center and 
pause momentarily and take several steps to the south side 
and that was the last you saw? 
A. She was at least two-thirds across before I took my 
eyes off her. 
Q. That would have put her partially in the eastbound 
lane? 
A. Somewhere near there. 
Q. That is the last you saw of her before the impact Y 
A. Yes, sir. 
Q. Which way was your wife's head turned after she 
stopped at the edge of the road and went to the center of 
the road? 
A. Her last look was west. 
Q. As she went from north to the center after she turned 
her head in both directions, which way did she 
page 20 ~ look last Y 
A. She would have looked west . 
• • • • 
page 21 } MRS. RUBY SHOULDER, 
the second witness, being first duly sworn, testi-
fied as follows : 
DIRECT EXAMINATION. 
By Mr. Lotz: 
page 22 ~ 
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Q. Do you know what time it was when the bus arrived in 
Beverly Village and discharged you? 
A. It was something before 5 p. m. 
Q. It was close to 5 p. m.? 
A. About ten to five. 
Q. What were the weather conditions? 
A. It was awfully rainy and the wind was blowing. 
Q. How was visibility? 
A. Not too good. 
Q. Did the bus stop on the hard surface or did it pull 
ofH 
A. It always pulls off. 
Q. As you came up to that point, did you notice your hus-
band's car? 
page 23 ~ A. I didn't see it but he was usually there. I 
didn't see it. 
Q. After the bus let you off did he pull off? 
A. Yes, sir. 
Q. Was there another motor vehicle besides the bus? 
A. There were one or two cars. 
Q. You don't recall the exact number? 
A. No, sir, I don't. . 
Q. What did you do after you alighted from the bus? 
A. I put my umbrella up and waited for the bus and the 
cars to pass. 
Q. Did you stop at the north edge of the hard surface? 
A. Yes, sir. 
Mr. Timberlake: I think Mr. Lotz' questions are too 
leading. 
Mr. Lotz: 
Q. After you reached the edge of the hard surface, what 
did you do? 
A. I looked to see if any cars were coming. 
Q. Which direction did you look? 
A. I looked both ways. 
Q. Which way did you look first OJ 
A. Toward Staunton: 
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Q. Were there any coming from Staunton¥ 
A. No, sir. 
Q. How far was your umbrella open¥ 
page 24 ~ A. It was partially open because of the wind 
and I was holding it up. I was holding it up so it 
could not flop down. 
Q. Did its position affect your view? 
A. No, sir. 
- Q. You looked first to the east, immediate lane of travel, 
and then to the west¥ 
A. Yes, sir. 
Q·. Was there anything coming from the east? 
A. No, sir. 
Q. Was the bus in your vision? 
A. Dim vision-that was all. 
Q. How far were the cars behind the bus? 
A. Following right behind the bus. 
Q. Could you estimate the distance beyond you as you 
looked? 
A. I could not. 
started across. 
I could just barely see them before I 
Q. '\\7bat did you then do? 
A. I looked to see if any cars were coming and crossed 
the .road and stopped in the middle of the road and looked 
agam. 
Q. You looked either way as you passed in the middle of the 
road? 
A. Yes, sir. 
Q. Was anything in sight? 
A. No, sir; I didn't see anything. 
Q. What did you do? 
A. I crossed the road. 
page 25 ~ Q. ,Vere you struck by an automobile as you 
were in that east lane of travel-struck by a 
car? 
A. Yes, sir. 
Q. Did you sec the ear before it struck you? 
A. No, sir. 
Q. Do you know your position in the highway1 
A. I knew I ,,~as almost across the road. 
Q. You knew of your own knowledge how far you were? 
A. No, sir. 
* * * * * 
page 30 r 
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CROSS EXAMINATION. 
By Mr. Timberlake: 
* * * * * 
page 32 r 
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Q. You didn't pay sufficient attention to the direction of 
the wind to tell which way it was blowing? 
A. Yes, sir. 
Q. Did you have a raincoat on V 
A. No, sir. 
Q. Any hat? 
A. No, sir. 
Q. After you got off the bns you partially raised your 
umbrellaV 
A. Yes, sir. 
Q. In partially raising it you accomplished that by sliding 
the circular ring up along the rod V Unless you raised it 
fully until it snaps you have to hold· it with your hand and 
that would, on a ·windy day, make you hold it near the bottom 
with the other hand. 
A. I reckon I was but I don't know. I held it to keep it 
from coming down because it wasn't fixed. 
Q. You don't recall whether you held it at the bottom of 
the staff or not, do you 1 
A. I don't know. 
page 33 r Q. Are you right-handed or left-handed? 
A. Right-handed. 
Q. You held it with the right hand, then, didn't you? 
A. I wouldn't say because I don't know whether it was with 
the right or left hand. 
Q. Yon naturally held it with the right hand. 
A. I use both hands. I work with the left as well as with 
the right. 
Q. You can't be positive which hand you used V 
A. No, sir. 
16 Supreme Court of Appeals of Virginia 
Ruby Shoiilder. 
Q. How far was your hand over your head f 
A. It was several inches above my head. 
Q. How high was your hand over your head? 
A. ( She demonstrated about an inch or two.) 
Q. That was the point at which you held the spokes on the 
rod? 
A. I was holding the rings and not the spokes. 
Q. Wouldn't that have put the umbrella part further down 
below your hand f · 
A. I didn't have the umbrella open that much to come down 
that much. 
Q. Do you still have the umbrella f 
A. No, sir; it was tore up. 
Q. It was open enough to keep the rain off? 
A. To keep the rain off my face. 
Q. It had to be sufficiently open to make the circle larger 
than your head to keep the rain off your hair, 
page 34 ~ didn't it? 
A. It wasn't open much. 
Q. It was open enough to keep the rain off your head f 
A. Yes, sir. 
Q. You can't be positive whether there were one or two cars 
behind the bus f 
A. I wouldn't say for sure. 
· Q. You remained on the right while the bus pulled off f 
A. Yes, sir. 
Q. And while the cars pulled offf 
A. Yes, sir. 
Q. After the last car left, did you go immediately to the 
edge of the hard surface f 
A. I waited until they got out of the way until I could 
see. 
Q. When you went to the edge of the hard surface you 
couldn't see how far the last car was from you f 
A. It was a dim vision. 
Q. Have you any idea in feet how far away it was-10, 20, 
100 ft. f 
A. I don't know . 
• • • • 
page -35 ~ 
• • • • 
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Q. Isn't it true that you ran across the road? 
A. I didn't run. I was walking pretty fast. 
Q. You were walking as fast as possible without breaking 
into a run? 
A. Yes, sir. 
Q. Are you certain you were not running? 
A. Yes, sir. 
page 36 ~ Q. Is that correct? 
A. Yes, sir. 
Q. After you got to the center of the road, you paused a 
second or so? · 
A. Yes, sir. 
Q. You still didn't see the Cook car? 
A. No, sir. . 
Q. You never did see it until you were actually struck? 
A. I didn't see it then. 
Q. You never did see the car? 
A. No, sir. 
Q. You can't tell the Court · and jury wl1ere the Cook car 
was when you crossed the road? 
A. I didn't see it. 
Q. You can't say where it was as you got to the center be-
cause you didn't see it? 
A. That's right. 
• • • • • 
page 37 ~ 
• • • • • 
Q. You don't know how it happened? 
A. No, sir. 
page 38 ~ 
• • • • • 
STATE TROOPER A. J. BECK, JR., 
the third witness, being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Taylor: 
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• • • • • 
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• • • • • 
Q. You arrived there at 5 :20 p. m. 
A. Yes, sir. 
Q. Was the Cook car at the scene of the accidenU 
A. Yes, sir. 
Q. Where was it parked on the road? 
A. About half on and half off the hard surface on the 
south side headed in the di11ection of Staunton-parked some 
40-50 feet east of the driveway you have been talking about. 
Q. East of the intersection by the Gough Lumber plant? 
A. Yes, sir. 
Q. Forty to fifty feet! 
A. I didn't measure it. 
Q. Were there any visible marks on the road when you 
got there.:..__brake marks~ tire marks at that particular inter-
section? 
A. No, sir; no marks that I could make out to give me any 
indication as to point of impact. The only thing 
page 40 ~ I could judge by was what people told me about 
the point of impact. 
Q. The only thing was what people told you? 
A. Yes, sir. 
Q. Did you talk to the defendant here, Mr. Cook? 
A. Yes, sir. 
Q. Did he give you any explanation of how the accident 
happened? 
A. He told me that the lady ran out from behind a vehicle 
and stopped in the right lane. Said it was raining and he 
hit his brakes and cut to the left and struck her with his 
right front fender. · 
Q. He said that the "lady ran out from behind a vehicle." 
Did he say what kind she ran out from behind? 
A. I don't recollect. 
Q. Are those notes you are reading from·made that day? 
A. At the time of the investigation. 
Q. As I understood you, he said '' the lady ran out from 
behind a vehicle stopped in the south lane'' and he applied 
brakes and cut to the left and hit her with his right front 
fender. Is that correcU . 
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* * • * * 
page 41 r 
* * * * * 
CROSS EXAMINATION. 
By Mr. Smith: 
• * * 
Q. Was the surface wet? 
A. Yes, sir. 
Q. It had been rammg all afternoon? 
A. Yes, sir. 
• .. • • 
page 42 r 
• • • • • 
. Q. Both of these roads or driveways that intersect :Route 
254 at the point where this accident occurred are described 
as dirt roads ? 
A. Loose stone and gravel, which is considered dirt. 
Q. It's not hard surface? 
A. No, sir. 
Q. Neither one is part of the secondary highway system? 
A. No, sir. 
Q. The one that intersects Route 254 on the north side is a 
driveway into someone's house, isn't it? 
page 43 r A. Yes, sir. 
Q. And the other one goes into the subdivision 
known as Beverley Village, and Gough 's? 
A. Back in that direction. 
Q. Not part of the secondary highway system? 
A. I wouldn't think so. 
Q. Were you in the room here when Mrs. Shoulder testi-
fiecH 
A. Yes, sir. 
Q. When she was sitting- in the witness chair you now 
0ccupy? 
A. Yes, sir. 
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Q. She testified that the distance from that chair to the 
(east) wall was at least the distance that the last car had 
cleared her at the time she started across the highway. 
Would you estimate that distance? 
A. About 24 feet. 
Mr. Taylor: She said that "far or further." 
Mr. Smith and Mr. Timberlake conceded that point. 
(Trooper Beck paced it off and found it to be 8% three-
foot paces.) 
• • • • 
page 46 ~ 
• • • • • 
Mr. Timberlake: I am making a motion on the basis of 
plaintiff having rested, subject to the proviso that Dr. 
Coughlan's testimony can be introduced. I move that the 
plaintiff's evidence be stricken on the grounds that there is 
(1) no proof of negligence on the part of the defendant, 
Edward Lee Cook, and ( 2) that regardless of any inference 
of negligence that may be attached to the operation of his 
motor vehicle by Edward Lee Cook under the plaintiff's 
evidence, the plaintiff's evidence shows that she herself 
was guilty of negligence as a matter of law and it is to the 
latter aspect that we principally address ourselves because, 
regardless of any inference of negligence on the part of the · 
defendant that may be attached to plaintiff's evidence, her 
case would fall if she was guilty of negligence 
page 47 ~ that caused or proximately caused the accident. I 
I will ref er to negligence on the part of Edward 
Lee Cook simply by saying that the only proof that 
has been afforded this Court of the operation of his 
motor vehicle is that he was on the highway traveling east 
and that his car struck Mrs. Shoulder, the plaintiff, while she 
was in the eastbound or south lane· of the hard surface road. 
The plaintiff's evidence also shows that Edward Lee Cook 
made the statement, according to the plaintiff and according 
to her husband, that he didn't see the plaintiff. There is no 
evidence of speed, there is no evidence of his lack of control, 
no evidence that prior to the collision Edward Lee Cook 
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departed from the eastbound or south lane of traffic where he 
had a legal right to be. The testimony of the investigating 
officer, which was introduced by' plaintiff, and by which plain-
tiff was bound, is to the effect that Cook told him that, as he 
approached the scene of the iaccident, Mrs. Shoulder ran 
out from behind another vehicle and started across the road 
in his path and that he was unable to avoid her. The plain-
tiff is bound by his evidence. Coming to the evidence inso-
far as Mrs. Shoulder's conduct and acts at the time of the 
accident is concerned, is simply this. "The testimony is that 
she, although she denies she ran, she was walking as fast 
as she could without running from the north to the south 
side of the highway and was struck by the def end-
page 48 r ant's car in the eastbound or southern portion of 
the hard surfaced highway by the defendant's car, 
which she never saw prior to the accident, on a stretch of road 
that leads to the west in a perfectly straight direction for 
450 feet according to plaintiff's testimony. If that doesn't 
make out a case of negligence 011- the part of the pedestrian, 
I don't think a case can be made. The pedestrian is charged 
with the duty of seeing the approaching vehicle and cannot 
absolve herself by saying she looked and didn't see any-
thing. The physical facts show that when she entered the 
highway the vehicle was in close proximity. She was directly 
in the path of the car and undertook to hurry from the 
center of the road to the southern side of the road and, 
while she was doing that and in the path of the car, was 
struck by the car, which she dicln 't see. Her husband testified 
he never saw the vehicle until after the collision occurred. 
He saw his wife after she entered the highway and bad gone 
a few feet from the center across the southern half and that 
was the last time he looked until the accident occurred. It 
follows that a pedestrian cannot be absolved from negli-
gence when she, without seeing, goes into the path of a car. 
The Court of Appeals says that, regardless of the mt'l,nner and 
method in which defendant's auto is being driven, you can-
not base the proposition of improper driving, because the 
accident happened. There is no proof of improper 
page 49 r driving. Suppose he was going· at an excessive 
rate, not keeping proper lookout, inf erred from 
the fact that he didn't see her. None of that goes to the 
question of contributory negligence, which bars her from 
recovery. She crossed the highway in the way of a vehicle. 
Never saw it. If weather conditions were bad, there is no 
evidence that vehicle was not visible when it was as close as 
it had to be. Assuming, as evidence shows, that weather 
conditions were bad, that increases the duty of plaintiff to 
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see that she could cross the highway in the path of an ap-
proaching vehicle. Stark v. Hubbard, 187 Va. 820, p. 826. 
You cannot inf er speed in this case. The only difference 
between that case and the one we have here is that here 
the pedestrian blindly undertook to cross. In the above case 
the pedestrian saw the car and, through bad judgment, 
thought she could get across. I submit that the conduct of the 
plaintiff. in the. present case is more clear that any quoted. 
In Reams v. Oone, 190 Va. 835, pedestrian stopped in the 
highway h:1 the face of coming bus and recovery could not be 
made. A pedestrian may not enter a street in front of a bus. 
Whe:rre can that situation be different from on a main. traveled 
highw1:1.y, Route 254, a pedestrian, without seeing it, steps in 
fr.ont of a car. The Court of Appeals has said, from time 
to time, that looking and not seeing is tantamount to not 
looking. Where pedestrian, without seeing, goes 
p.age 50 ~ from a place of safety into the path of an ap-
proaching vehiele is contributory negligence . 
• • • • . . 
page 52· ~ 
• • • • • 
Mr. Timberlake: It was anticipated that the plaintiff 
would seek to extricate herself of the consequences of negli-
gence by pleading the doctrine of last clear chance. Ob-
viously the-;r;e· is no basis in this case as it stands for the last 
clear chance doctrine, as set down in the Nolan case, to be 
invaked. The Nolan case expressly lays down the doctrine 
that if the plaintiff negligently places herself in a position of 
peril from which she cannot extricate herself ( and Court 
has shown what that is) in the absence of that, when plaintiff 
places herself in a position of peril there is no 
page 53 ~ duty upon the defendant, upon the doctrine of last 
clear chance, to do anything to relieve plaintiff 
of her own negligence until he sees her and in the exercise 
of the last clear chance has reason to avoid her. Plaintiff 
has undertaken to show that he didnt' see her. Both Mr. 
and Mrs. Shoulder testified that defendant said he didn't see 
her. In view of the fact that evidence shows he did not see 
her· before the collision, certainly the last clear chance, where 
he has only to act after once seeing a position of peril in 
which plaintiff has placed herself, and he is compelled to 
act. The only thfog plaintiff has testified to is that, pausing 
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momentarily, she proceeded across the road. There would 
have been no collision if she had not crossed in the path of the 
car. 
• • • • • 
The Court: I am going to overrule this motion at this 
time. 
Mr. Timberlake: We except . 
• • • • 
page 58 }-
• • • • • 
EVIDENCE PRESENTED ON BEHALF OF THE 
DEFENDANT. 
EDWARD LEE COOK, 
first witness, being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Smith: 
• • 
page 59 }-
• • • • • 
Q. How did you happen to be on the highway? 
A. I was on my way to work. 
Q. Was anyone with you Y 
A. John Ott. 
Q. Where did he live at that timeY 
A. At Swoope, Va. 
Q. Why was he in your car Y 
A. He was riding to work with me. 
Q. What kind of car were you driving? 
A. A 1946 Chevrolet 2-door. 
Q. What were the weather conditions Y 
A. It was raining. · 
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Q What time was it when you left your home Y 
A: It was about 2 :30 p. m. I stopped at John's for an F' 
hour or more. I 
Q. At Mr. Ott 's house Y I 
A. Yes, sir. 
page 60 ~ Q. What time did you have to report at work? 
A. At 5:30 p. m. 
Q. Where was that? 
A. At Smith's Transfer. 
Q. Was he the only passenger in your car? 
A. Y"es, sir. . 
Q. What were the weather conditions? 
A. It was raining. 
Q. Was the wind blowing? 
A. Yes, sir, it was. 
Q. This was the day the fringes of Hurricane Hazel came 
into this locality? 
A. Yes, sir. 
Q. Can you tell from what direction the wind was coming? 
A. From the west. 
Q. From the west Y 
A. Yes, sir. 
Q. What direction were you traveling? 
A. South. 
Q. Do you call it south from Swoope to Staunton Y 
A. I was beaded to Staunton-north. 
Q. With respect to the way you were going, ·what direction 
was the wind blowing Y 
A. Coming in the left side and behind me at an angle. 
Q. Previous to this time, I believe, the direction· 
page 61 ~ of the road (you were on Route 254,) you would 
have been traveling east going to Staunton if you 
were traveling on Route 254. 
A. I was on Route 254 going to Staunton-going east. 
Q. How far would you estimate it was from the top of the 
hill to where the impact occurred Y 
A. I would say about 300 yards-probably a little more. 
Q. As you traveled from west towards town in an easterly 
direction, in which lane of travel were you traveling? 
A. In the right-hand lane. 
Q. You were in your regular lane, eastbound, or south 
lane? 
A. Yes, sir. 
Q. Was there a grade where the accident occurred y 
A. A slight grade. 
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Q. Up or down as far as you were concerned? 
A. Down as far as I was concerned. 
Q. Was there any other traffic 7 
A. A bus and one or two cars. 
Q. In what direction were they traveling? 
A. They were headed west. 
Q. "'\Vere they in motion or standing still 7 
A. They were in motion. 
25 
Q. How far from where the accident occurred was it when 
you saw them 7 
A. That is hard to say because they were moving. The 
last car was probably 100 feet or so. 
- Q. As you approached the accident scene, did you see any 
pedestrian 7 
page 62 r A. No, sir. 
Q. You didn't see anyone f 
A. No, sir. 
Q. Did you ever see Mrs. Shoulder before the accident 
happened? 
A. I seen her come out from behind a car. That was the 
only time I seen her. 
Q. ·where ·was she 1 
A. Half way across the road-just about in the middle. 
Q. vVhy had you not seen her before 7 
A. I had these vehicles on my left. 
Q. They blocked your view 7 
A. They did. 
Q. What was she doing? 
A. Running across the road. 
Q. How far were you from her when you saw her? 
A. About 50 feet. 
Q. In which lane were you traveling? 
A. East lane. · 
Q. ·what did she do 7 
A. Got in the middle of the road and hesitated and I veered 
to the right and then she started moving again and I put 
my brakes on and went to the right and she started across 
and I whipped to the left to miss her. 
Q. You applied your brakes 7 
A. When I applied my brakes, it swung me to the middle 
and that is where I hit her. 
page 63 r Q. What portion of the car hit her? 
A. About 3" of the right front headlight. 
Q. You almost missed her 7 
26 Supreme Court of Appeals of Virginia 
Edward Lee Cook. 
A. A half a step more and I would have missed her. 
Q. It has been stated in evidence that you made the state-
ment that you struck her half a step from the edge of the 
hard surface T 
A. If she had took half a step more I would have missed 
her. 
Q. Where was she at the time of the impact? 
A. Half wav across the. eastbound lane. 
Q. What happened to your car T 
A. It threw me to the left-hand side of the road. 
Q. Where did you go T 
A. I cut to the right-hand side and then to the left. 
Q. Approximately how far were you from the point of im-
pact when you stopped T 
A. About 70 feet, I think. 
Q. Did you later move your car? 
A. John Ott moved it. 
Q. As you approached the place of the accident, how fast 
were you going? 
A. Between 30 and 35 miles an hour. I was not in any 
rush. It was raining and I was taking my time . 
• • • • 
page 64 ~ 
• • • • • 
Q. It has been testified that you saw her prior to the acci-
dent. Is that correct? 
A. I did. 
Q. After you first saw her, and at that time she was run-
ning, did she pause in the center of the road T 
A. She did. 
page 65 ~ Q. Did she have anything in her handy 
A. She had an umbrella in front of her. 
Q. ·wm you illustrate how she was carrying it? 
A. Her head was behind the umbrella. 
Q. Did you see her head? 
A. It was behind the umbrella. 
Q. Did she do anything when she paused in the middle of 
the road¥ 
A. She looked at the car. 
Q. How did she proceed across the road? 
A. To the eastbound lane and I veered to the left. 
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Q. How was she moving Y 
.A. She was running. 
Q. Did you see Mrs. Shoulder at the hospital Y 
.A. Yes, sir. 
Q. Did you have any conversation with her Y 
.A. I asked her how she was getting along. 
Q. Was that the substance of the conversation Y 
.A. .As far as I can recall. 
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Q. Was there any discussion as to how the accident hap-
pened? 
.A. The only thing I remember saying was that if she had 
taken half a step more I would .have missed her. 
CROSS EXAMINATION. 
By Mr. Lotz: 
page 69 ~ 
• • 
Q. If she had stayed in the middle you would have missed 
her? 
.A. Yes, sir. 
Q. Do you think she was trying to commit suicide Y 
.A. I don't know what she was trying to do. 
Q. How far ,vere you from her when she started to cross . 
the right lane? 
.A. .About 50 feet more or less. 
Q. You ,,·ere going 30 miles an hour? 
page 70 ~ .A. Yes, sir. 
Q. ·was she running-? 
.A. She hesitated a minute and started again. 
Q. When she was about 50 feet away you cut to the . 
right? 
.A. Yes, sir. 
Q. Did ~'OU apply your brakes? 
A. Yes, I did. 
Q. You were going 30 to 35 miles an hour? 
.A. Yes, sir. 
Q. Did the application of your brakes slow you up? 
A. It slackened my speed and put me in a skid. 
Q. Did you cut to the left? 
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A. Yes, sir. 
Q. To what speed do you think you got down by applying 
your brakes? · 
A. Probably to 20 or 25 miles an hour. 
Q. Did Mrs. Shoulder continue on across? 
A. Yes, sir. 
Q. Where was she when you struck her? 
A. The middle of the eastbound lane. 
Q. That is about a 19 foot highway, isn't it? 
A. Yes, sir. 
Q. The lane she was crossing was approximately 91h feet? 
A. Yes, sir. 
Q. She had only gone 41h feet to 5 feet when you collided 
with herY 
page 71 ~ A. That's right. 
Q. When you cut to the left, how far did you get 
in the westbound lane? 
A. Directly over the center line in the middle of the high-
way. 
Q. You were in that position when you struck her? 
A. Ye.s, sir. 
Q. How wide is your automobile? 
A. Seven feet, I believe. 
Q. Passenger cars are usually about 5 feet, aren't they? 
A. A little over six feet in width. 
Q. You say you were straddling the white line? 
A. Yes, sir. 
Q. You should have passed behind her. 
A. I just barely hit her . 
• • • • 
page 72 ~ 
• • • • 
Q. Was there any traffic from Staunton? 
A. No, sir . 
• • • • 
page 75 ~ 
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RE-DIRECT EXAMINATION. 
By Mr. Smith: . 
Q. You could not recall lights on the bus or the cars? 
A. That's right. 
Q. Were you driving with or without? 
A. I had my parking lights on. 
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Q. Where was Mrs. Shoulder when you went back to see 
how she was? Where was she lying? 
A. Sitting on the shoulder. 
page 76 ~ · Q. In the ditch? 
A. Partially in the ditch. 
Q. How far east or towards Staunton from the intersecting 
road was she? 
A. That culvert or ditch? She was lying close to the cul-
vert just about on the edge of the intersection-lying right in 
front of Mr. Shoulder's car. 
Q. Do you know definitely about what time it happened? 
A. About quarter of five . 
.. 
• .. 
page 77 ~ 
• • 
MR. JOHN McCLURE OTT, 
the second witne'ss, being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Smith: 
• • 
page 78 ~ 
• • • • • 
Q. As Mr. Cook crossed the rise west of where the accident 
happened, tell the jury in what manner he was driving. 
A. He was driving at a low rate of speed and very care-
fully. 
Q. What side of the road f 
A. In the eastbound lane, toward Staunton. 
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Q. Did you notice the bus or the cars be~ind the bus T 
A. I noticed some vehicles. I wasn't paying too close at-
tention and not watching too carefully since I wasn't driv-
ing. Q. You didn't pay any particular attention to the nature of 
the road? 
A. No, sir. 
Q. When did you see this lady? 
A. When I first saw her she was half way across the west-
bound lane. 
Q. Opposite to where you were traveling? 
A. Yes, sir. 
Q. What was she doing? 
A. Running. 
Q. Did you see her? 
A. Yes, sir. 
Q. What did she do? 
A. She paused in the center of the road and proceeded to 
go to the eastbound lane? 
Q. How was she traveling from the center to the 
page 79 ~ eastbound lane? 
A. Running. 
Q. Did she have anything in her hand? 
A. An umbrella. 
Q. When she paused there in the center of the road, did you 
see her face? 
A. Yes, sir. 
Q. What direction was her face turned? 
A. Looking westward, facing us, turned sideways. 
Q. And then she resumed crossing? 
A. Yes, sir. 
Q. What did Mr. Cook do after she started across? 
A. When she paused he .veered to the right but there was no 
place to go and as she proceeded to the eastbound lane he 
turned as quick as possible to the westbound lane. 
Q. He went first to the right and then to the left? 
A. Yes, sir. 
Q. Were his brakes applied? 
A. Yes, sir, Mr. Cook applied his brakes. 
Q. At what speed was he traveling before his brakes were 
applied? 
A. Somewhere between 30 and 40 miles an hour. 
Q. When the actual collision occurred between Mrs. 
Shoulder and the car, did you state whether the speed of 
the car had been reduced? 
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A. We were in a skid at the time of the impact. 
page 80 ~ I couldn't say what the speed was at the time of 
the accident. 
Q. What course did Mr. Cook's car follow after she was 
struck! 
A. After we struck Mrs. Shoulder, we were completely in 
the west-bound lane and Mr. Cook went to the eastbound lane 
and went off the road as far as several feet. 
Q. Did you notice at the time of the accident, as you were 
approaching the scene of the accident, whether Mr. Cook had 
his parking lights on? 
A. I didn't notice. 
Q. You didn't notice afterwards? 
A. No, sir. 
Q. What did you do immediately after the car came to a 
stop? 
A. Rushed back to find out the extent of her injuries. 
Q. What did you find outY 
A. We asked her how badly she was hurt. She said her leg 
was hurt and asked if we could move her out of the ditch 
and out of the water and we eased her out of the water and 
went to a nearby house and called an ambulance and got a 
blanket and took her in the house. 
Q. Who took her in? 
A. M.r. Cook and a colored man and I. 
Q. Was Mr. Shoulder there? 
A. Yes, sir. . 
Q. Did he accompany you? 
A. Yes, sir. 
Q. Where was she lying when you first went to 
page 81 ~ her with reference to the roadway that goes off into 
Mr. Gough's? 
A. A little east of the intersection-I don't know how 
far. 
Q. Could you give any estimate? 
A. Maybe six feet would be something close. 
Q. Was she entirely in the ditch? 
A. She was entirely in the ditch as I recall it with her be-
longings scattered. 
Q. Did you get her out of the ditch before taking her in 
the house? 
A. Yes, sir. · 
Q. Was there any conversation about how the accident 
happened? 
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A. As we took her in the house she said, "I am sorry I 
didn't see you coming." 
• • • • • 
page 82 ~ CROSS EXAMINATION. 
By Mr. Taylor: 
• • 
page 85 ~ 
• • • • • 
Q. When she got to the center of the road, she hesitated. 
Is that right? 
A. Yes, sir. 
Q. You plainly saw her face? 
A. Yes, sir. 
Q. From the time she left the side of the road? 
A. From the time she paused and turned and saw us, she. 
lowered her umbrella so you could see her face until the 
time of the impact. 
Q. What do you mean by ''lowered her umbrella"f 
A. She had her umbrella down to protect her from the 
driving rain and it blocked her view from the traffic coming 
east. 
Q. You think she had her umbrella over her face so she 
could not see? · 
A. At the time I first saw her that is the way I remember 
her. 
• • • • • 




Q. She was half way across and running when you first 
saw her? 
A. Yes, sir. 
Q. She stopped in the middle, running half way across the 
lane? 
A. She stopped for a second. 
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Q. She looked at the car and started running again 7 
A. Yes, sir. · 
Q. How far away were you when that happened? 
33 
A. I don't know the exact number of feet but it wasn't very 
far. 
Q. Approximately how fad As far as across this court 
room? 
A. Not that far. 
Q. Well, how far 7 
A. I don't know the length of an automobile but 
page 87 ~ I would say a car and a half when she ran from 
the center of the road into the eastbound lane. 
Q. A car and a half length away from her when she started 
. to run right in front of you? 
A. Yes, sir. 
Q. Was there any other traffic on the road? 
A. No, sir. 
Q. What was Mr. Cook doing at that time? 
A. He was doing everything to keep his car under con-
trol 
Q. What did he do? 
A. When she paused he cut to the right. 
Q. Away from her 7 
A. Yes, sir. 
Q. Then what happened? 
A. When Mrs. Shoulder continued to · the eastbound lane, 
he cut his car to the westbound lane. · 
Q. Did he go over iri the westbound lane? 
A. After the impact. 
Q. After, not before? 
A. I would say not. 
Q. Was he entirely in the eastbound lane when he hit 
her? 
A. I would say yes. 
Q. How far -was Mrs. Shoulder from the shoulder of the 
east lane? 
A. I would say at the time of the impact she was about 
midway of the eastbound lane. 
page 88 ~ Q. If that lane was only nine or ten feet, she 
had only made a step or two into the lane when hit. 
Is tha.t correct 7 
A. I don't know how many steps she had taken. 
Q. You say the car was in a skid? 
A. When he applied his brakes to keep from hitting her it 
went into a slight skid. 
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Q. How far was Mr. Cook from her when he applied his 
brakesT 
A. I don't know. 
Q. You don't know how far away Mr. Cook's car was when 
you first saw her in the center of the west lane T . . 
A. Between 50 and 60 feet from her. 
Q. Is that when Mr. Cook applied his brakes 1 
A. Yes, sir. 
Q. And went into a skid T 
A. Yes, sir. 
Q. Did he lose control of the cad 
A. No, sir. 
Q. Why did he go into a skid if he was only going 30 to 35 
miles an hour T 
A. Because he was applying his brakes on a wet road, he 
went into a skid. 
Q. Had it been raining all afternoon T 
A. Yes, sir. 
Q. After this car struck Mrs. Shoulder· you say, according 
to your best knowledge, it then went on into the 
page 89 r west lane1 
A. Yes, sir. 
Q. And then came back into the east lane and went down 
the road approximately, according to your estimate, 60 to 70 
feet before coming to a stop T 
A. Yes, sir. 
Q. You can't give us any information as to where these 
other cars were on the road T 
A. No, sir ; I could not. . 
Q. When you were finally up at the house with Mrs. 
Shoulder, did she make a st~tement in your presencec that she 
was "sorry I didn't see you coming"? 
A. Just as we started to carry her in she said it . 
• * • 
page 90 r 
• • • 
, MRS. EDWARD LEE COOK, 
third witness, being duly swol'.n, testified as follows: 
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· DIRECT EXAMINATION. 
By Mr. Timberlake: 
. ' 
page 91 ~ 
• • • 
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Q. When you saw her on October 16, the night of the day 
following the accident, did you make yourself known to Mrs. 
Shoulder? 
A. I introduced myself and told her who I was and said I . 
was sorry about the accident and, of course, she said she was 
sorry, too. Said it had not been my' husband's fault-"it 
was not your husband's fa ult.'' 
Q. Did she have any different view during later occasions? 
A. No, sir; later occasions were purely nursing duties. 
Q. That is the only occcasion on which she made any ref er 
ence to the accident? 
A. Yes, sir. 
page 93 ~ 
• • • 
RE-DIRECT EXAMINATION. 
· By Mr. Timberlake: 
Q. Was there anything that indicated to you, as a· nurse, 
that Mrs. Shoulder was not fully aware of what she was 
saying when you had this discussion? 
A. No, sir. 
Q. She appeared to be entirely rational? 
A. Yes, sir. · 
• • • • 
page 98 ~ 
• • • • • 
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Mr. Timberlake: As attorney for the defendant, now that 
the evidence has been completed, again move the Court to 
strike the plaintiff's evidence on the grounds that there has 
been an absolute failure to establish primary negligence on 
the part of the defendant, and on the grounds that all the 
evidence of plaintiff and defendant conclusively shows that 
plaintiff was guilty of negligence as a matter of law in 
undertaking to cross on foot · at a fast walk or run to the 
eastbound lane of Route 254, directly in the path of the ap-
proaching automobile of the defendant. The plaintiff failed 
to show, through any evidence, the exact or proximate location 
of the defendant's automobile at the time she undertook to 
cross the eastbound lane and the only evidence in 
page 99 ~ the case is that of the defendant that the defend-
ant's automobile was within 50 feet of her when 
she left the center of the highway, a place of safety, and 
undertook to cross over in the path of the car. The defend-
ant testified that the plaintiff was approximately 50 feet from 
him when she paused in the center of the road, turned her 
head in the direction of his automobile, and then proceeded 
to undertake to cross in front of him. The defendant's wit-
ness, Mr. Ott, testified that when he first noticed plaintiff 
she was approximately midway in the westbound traffic lane. 
At that time she was some 50 or 60 feet from the automobile 
or it was that far from her. She continued to the center 
of the road, turned her head in the direction of the approach-
ing car and then undertook to cross in front of it-the only 
evidence as to the relative 'location of defendant's automobile 
and plaintiff at the time she was · preparing to and did 
cross in front of defendant's car. It is submitted that all of 
the authorities in this jurisdiction clearly hold that in a 
situation of that kind, an adult plaintiff, as distinguished 
from an infant, is chargeable with negligence, is guilty of the 
grossest kind of negligence in undertaking to cross on foot 
a highway in front of or in the pathway of an approaching 
automobile. Cases where facts are similar are Hooker v. 
Hancock, 188 Va. 345, Jenkins v. Johnson, 186 Va. 191, 
Frazier v. Stout, 165 Va. 68. It would therefore 
page 100 ~ appear that plaintiff's own negligence fully and . 
completely bars her from recovery. As far as 
primary negligence is concerned, which is not a conclusive 
factor if the plaintiff's negligence is apparent as it is here · 
we submit that there has been absolute failure to show any 
primary negligence on the part of this defendant. There 
is no proof of unlawful, excessive, or unreasonable speed 
no evidence of failure to maintain a look out or lack of con~ 
ID 
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trol of the car. When the plaintiff embarked on her journey 
across the road, the defendant then undertook to turn :first 
to the right in the hope of clearing her and then swerving to 
the right in the hope of clearing her and then swerving to 
the left and after the impact brought bis car to a stop down 
the highway. That doesn't show any lack of control and we 
submit there has been absolute failure to make any case. 
* * * * * 
page 103 r 
* * * * * 
Mr. Timberlake: There has to be some evidence not only 
that a situation exists where a plaintiff places himself in a 
position of peril through his or her negligence. Once she has 
put herself in a position of peril there is the last clear 
chance to avert the danger. There is no evidence that this 
car was at a greater distance than 50 feet when she undertook 
to go across the eastbound lane. The roadway was on an 
incline. Maximum speed was, according to Mr. Ott, 30 to 
40 miles an hour and according to defendant, 30 to 35-either 
of which, in the absence of a situation created by the plain-
tiff, was a reasonable rate of speed. Put this car at a 
distance of 50 feet when she undertook to go 
page 104 r across, where is there any evidence that he could 
have avoided her 1 There has to be not only a 
chance but a last clear chance. All the evidence was that he 
was not ignoring the fact that she was going across in front 
of him and all evidence is that he was trying to avoid her and 
where could it be said that, through exercise of reasonable 
care, he could have done more than be did do. The lane was 
10 feet wide. The car was 50 feet away. What in the world, 
through the exercise of the highest degree of care, could the 
Court or jury say this man failed to do to avert an accident. 
The most fortunate outcome resulted from this situation. 
The man barely touched her-almost missed her. He did 
not hit her head on with the likelihood of killing her or in-
juring her worse. He was able to go so that only the right 
front corner hit her and knocked her off the road. How 
could a reasonable man say that this defendant, confronted 
with this situation and with exercise of care, could do some-
thing in 50 feet that he didn't do. There has to be a chance 
but it has to be a last and a clear chance. In that 50 foot 
interval but going at 35 miles an hour, in one second or a 
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second and a half between the time she started and the time 
the collision occurred, where does a second give him time to do 
anything? As the Cou!t will ~otice, a J?edestrian goin~ ~mt 
in front of an approaching vehicle repudiates the proposition 
of last clear chance. Assuming defendant was 
page 105 ~ negligent and negligent until time of impact, how 
the plaintiff's action in starting across the east-
bound lane a second and a half before the collision could 
afford a basis for any last clear chance to be seized upon. 
* * * * * 
page 106 ~ 
* * * * * 
The Court : I overrule the motion to strike evidence. 
Mr. Timberlake: I except. 
* * * * 
page 119 ~ PLAINTIFF'S INSTRUCTION NO. 8. 
(Given as amended). 
Mr. Timberlake: Defendant objects to giving this in-
struction on the grounds that there is no evidence upon which 
the jury could find that Edward Lee Cook, defendant, had a 
last clear chance to avoid the collision with Mrs. Shoulder 
after seeing her in a position of peril and on the further 
grounds that it submits the issue to the jury as to whether 
or not Mrs. Shoulder was negligent in attempting to cross 
the highway at the time, which is a matter upon which the 
court has already ruled, and submit that if the Court grants 
last clear chance over defendant's objection that instruction 
should be predicated upon the fact that the plaintiff, Mrs. 
Shoulder was negligent in attempting to cross the highway 
rather than leaving that issue to the jury. 
The Court: Plaintiff's Instruction No. 8 will have to be 
amended. Delete '' they may be able from the evidence that 
although so negligent in crossing the highway at the time of 
the accident.'' · 
Mr. Timberlake : We except to the granting of Instruction 
8, as amended for the reason stated. 
•· * * • 
A -Copy-Teste: 
H. G. TURNER, Clerk. 
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